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6- The term « Civilized Nations » used to describe most of the European systems
of the last century is disputed by some writers such as Anthony Smith who
attributes the use of this term to legitimate the colonization movement (Ali

Kessaissia, The Transnational Flow of Information, UCC-Cardiff, UK 1988)
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8-Siebrt.F.S, et al., Four Theories of the Press, Illinois Books edition

1963 :”Authoritarian”,“Libertarian”,“Social Responsibility”,and “Communist”
Theories.

9-James Curran, Power Without Responsibility, Methuen, London 1985.
10-From British Royal Press Report in J. Curran, Ibid, p.285

12-J. Curran, op.cit p. 48

13-«Freedom of Speech Act », 1688, “Data Protection Act”,1998,« Freedom of
Information Act », 2000.
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15-Rothenberg. 1., The Newspaper, St. Albans. Herts. 1947, In Robertson, Media
Law , Sage Publications, 1984
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http://newmediausersethnography.weebly.com

17-Nordenstrong. K, The Mass media Declaration of Unesco, Alex Publishers,
New Jersey 1984, p. 216.
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Ali Kessaissia, The Universal Principles Governing the Use of the Mass Media,

Les Annales, Université d’Alger, vol 1, 1998.
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21-McQuail. D,Mass Communications Theory, Sage Publications, 5th ed , USA20-
1985, pp. 84, 85.
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- Ali Kessaissia, Universal Principles governing the Use of the Media, les Annals, univer-
sité d’Alger, N09.2010.

- Ali Kessaissia, The Legal Aspects of the Transnational Flow of Information..., UCC-
Cardiff, UK, 1988.

- Siebrt., F.S, et al. Four Theories of the Press, Illinois Books edition 1963
McQuail, D., Mass Communications Theory, Sage Publications, 5th print, USA, 1985.

- Nordenstrong, K., The Mass media Declaration of Enesco, Alex Publishers, Newood,
New Jersey, 1984.

- James Curran, Power Without Responsibility, Methuen, London 1985.

- Rothenberg, 1., The Newspaper. St. Albans. Herts. 1947. In Robertson. Media Law .
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“Une éthique en l'air, non enracinée dans une connaissance des pratiques
réelles, a de bonnes chances de fournir seulement des instruments d'auto-

justification, pour ne pas dire d'auto-mystification”

Pierre Bourdieu.
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LEGAL RESOURCES IN THE IMPLEMENTATION OF CIVIL LAW,
COMPARISON OF IRAQ AND TURKEY

Dr. M. Refik KORKUSUZ
Dicle University - Faculty of Law - Diyarbakir/Turkey

Turkey and Iraq have always enjoyed warm relations due to their strong
cultural and historical connections and good relations. The law systems of the
two countries have not been studied comprehensively so far. After 2003, Iraq has
changed many of its laws. Also there have been small changes in provisions of
Civil Code of Iraq in 2007, the part of sources of Civil law remained as they were.
It is known that provisions of Civil Code of Iraq are more important in practicing

of Civil law in Iraq.

I- IMPORTANCE OF CIVIL LAW:

The codification of Civil law was an attempt to reconcile the modern notion
of the state as the supreme public authority holding a monopoly of government
with the idea of the rule of law as an objective and, indeed, absolute category of
social cohesion, and as such not subject to the supreme will of public authority.

Codes are the acts of legislature, possessing a command, a legal power
of a prohibition and have general provisions. They consist of general principles,
definitions and the qualifications, involving the legal instutions.

Legislation of Civil Code is the primary source of law and is binding to
courts @, Like most European countries, Turkey and Iraq have civil law systems.

Civil laws stand among basic laws which ensure law unity in every
country®. It is a law that concerns all phases of the person as an individual before
birth, during life, and after his/her death.
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Civil Laws as one of the main branches of private law, has been regulated
by civil code and legislated at any modern country.
When preparing a civil law in a country, it must be made in accordance with

systematic rules, the most important principles of which are following;

A- Civil law, like other legal provisions, must be general, abstract, permanent and

objective .

B- The possibility of creating law by the judge and discretion of the judge must
be granted. Because none of the legal systems can claim to make accurate and
absolute regulations, and in the jurisdictional disputes; legislator can not foresee

swift changing and this creates weakness in the practicing of laws.

II- SOURCES OF THE LAW IN TURKISH CIVIL LAW:

Turkish Civil law, as one of the main branches of Private Law, has been

regulated by the Civil Code, legislated in 1926 and changed in 2002. It was ad-

opted from Swiss Civil Code with minor changes, which suited Turkish society in
terms of ethics and way of life. Civil Code is a part of the radical reforms of Atat-
urk and it has undoubtedly played a great role in the establishment of the modern
Turkey. Changes of 2002 to the Turkish Civil Code are the first major modifica-
tions since the reception of the Code from Switzerland in 1926,
It regulates, among other matters, issues of business having to do with personal
property and, through a land registry, the ownership and transfer of real property
(immovable). It also regulates transactions, which create particularly the rights in
property, such as mortgages, liens and rights of enjoyment of property, which one
does not own (usufruct)©.

General provisions are general principles which are applicable to all of the

branches of private law. They are in fact assumed to be the constitutional rules of
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the private law. Not only the Civil law but also the law of Obligations, Commer-
cial Law and Intellectual Property Rights are legislated and interpreted within the
perspective of those principles™.

“The application and sources of law” which determine “the legislative au-
thority of judge” in the first article of the Civil Code: The article expresses as
such:

A-The law must be applied to every case, which relates to the letter or spirit of the
provisions. The judge must deal with every case and give a decision about it. The

written law is silent on a certain topic so it would be practiced at first.

B-Where provisions are inapplicable, the judge should decide according to the
existing customary law. The order of application of the sources of law depends
upon the importance and the power of the rules. But we do not have to ignore that
the written sources have priority in application. Custom rules are applicable at the
second degree. Customary law is indeed unwritten law and had particular impor-
tance in old legal systems, where traditional practices served more as the founda-
tion of law than did written law®. Because of the hierarchy between the sources
of law, a regulation having less power should not be contrary to the regulations

which are more effectual then itself.

C- Judge-made rules are to be applied in law practicing. Turkish courts will de-
cide on matters in accordance with normal custom and practice if they do not find
any law articles. But, what shall the courts do when there is no article to solve the
dispute? In this case, the judge may act as legislator within legal limits.

Where the law leaves a point to the discretion of the judge or directs him/her
to take the circumstances of the case into consideration or to apreciate whether
a legitimate ground exists, he must base his/her decision on principles of justice

and equity.
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These other sources include the writings of eminent legal scholars. Their
opinions and jurisprudences are much important in improving the thinking of law

in any country. So, the judge is guided by legal doctrine in those cases”®.

III- SOURCES OF LAW IN IRAQI CIVIL LAW:
The Iraqi Code is based on the French Civil Code. Although it was incor-

porated with Islamic elements, its overall structure and substance is principally

based on continental civil law. Some parts of it were changed in 2007, but those
important and general regulations were protected.

The provisions of the Iraqi Civil Code make it abundantly clear that the
written provisions of the Civil Code are dominant.

Hierarchy of sources is clearly based on the European civil countries and
other modern states model?. As it is known, Al- Sanhtir was the most important
lawyer in Arab-Islamic world. He worked on preparing the Iraqi Civil Code as

well as other Civil Codes of different Arab and Islamic countries. However, as

he did in the Egyptian civil code, Al- SanharT infused this Western legal hierarchy
with Islamic legal principles by allowing that Islamic law may be a subsidiary
source of law.

In referring to Islamic law, the Iraqi Civil Code notes that, in case of the
absence of a code provision or customary law, a court may refer to Shari ‘a (Is-
lamic law) but may not be bound by any particular school of jurisprudence. It was
noted that this was probably included as an assurance to the Shi’a community that
resort to Islamic jurisprudence is not limited to the Sunni school of law as it was
in the Mejelle. In comparing the sources of law to the corresponding Egyptian
articles, it is agreed that the main difference [in the Iraqi Code] from the Egyptian
code is the provision that the principles could come from any school, which is an

explicit recognition and inclusion of Sunni and Shi'ite jurisprudence.
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In Egypt, Al-SanharT had objected to such a clause on the grounds that it
was redundant in a country of Sunnis, since a principle by definition rose to the
level of uniform acceptance across the Sunni schools. In the case of Iraq, however,
the failure of a Sunni-dominated government to include such a provision would be
understood as an intentional and unacceptable exclusion of Shi'ites.

The provisions mentioned in this proposal were taken from the Egyptian
draft proposal —that proposal is a selection from the most developed Western
codes — and from the present Iraqi laws—in particular, the Majalla . . .—and from
Islamic law. The overriding majority of these provisions derive from Islamic law
with its different schools, with no preference given to any single particular school.
The proposal put every effort to coordinate between its provisions which stem
from two main sources: Islamic law and Western law, resulting in a synthesis in
which the duality of sources and their variance is almost imperceptible.

Article 5 of the Iraqi Code makes it clear that the language of the Code
may be amended or changed to address new issues or conform to changing cir-
cumstances. However, laws are to have no retroactive effect unless the law so
states or unless the new law relates to public order or morality *V.

This article explores the nature of Iraqi civil law, reviewing the legal his-
tory of contemporary Iraq, the sources of its current law, and the substantive pro-
visions of the Iraqi Civil Code and the Iraqi Code of Personal Status. Key aspects
of Iraqi civil law are detailed and contrasted along with other legal sources from
which modern Iraqi law is derived. In doing so, this article seeks to tell the story
of a legal system which has struggled to evolve from a complex, destabilizing
tangle to a unified structure with strong ties to Western legal systems, particularly

continental civil law.
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Some opinions claim that this article explores recent legal developments
in Iraq that have resulted from the U.S. occupation —developments which serve to

weaken the unified legal structure of this precariously situated nation and which

risk pushing it toward greater problem and legal discord'?. But in fact, and through

my experience, different opinions synthesis make a better Civil Code in practice.

Thus, no Civil Code can ignore the realities of society.

Y aaadl

We can say in practicing of Iraqi Civil Code, source of law implemented as
following:

A-The law must be applied in every case, which relates in letter and spirit to the
provisions. The judge must deal with every case and give a decision about it.
B-The order of application of the sources depends upon the importance and the
power of the rules. The written sources have priority in application. These other
sources include customary law and the writings of eminent legal scholars. Cus-

tomary law is unwritten law. It had particular importance roll in former legal sys-

tems, where traditional practices served more as the foundation of law than did
written law (9.

1. Because of the hierarchy between the sources of law, a regulation having
less power should not be contrary to the regulations which are more effectual
then itself. There should be no applicable custom or usage (practice) to which the
court can turn, and then an Iraqi court may look to refer to Iraqi jurisprudence and
Islamic Shari’a to decide the merits of an issue.

2. In the order of application of the sources of islamic shari’a, courts may
refer to the principles of justice and equity in making decisions.

3. In all instances, Iraqi courts may be guided by Iraqi jurisprudence and the
Jjurisprudence of other countries with legal systems which are similar to the Iraqi

legal system.
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This hierarchy of sources is clearly based on the European civil law mod-
el. In Iraq, like the Egyptian civil code, Western legal hierarchy with Islamic legal
principles by allowing that Islamic law may be a subsidiary source of law. In case
of preference between written law and Islamic jurisprudence, priority is given to
the former. In reference to the Islamic law, the Iraqi Civil Code notes that, in the
event of the absence of a code provision or customary law, a court may refer to

Shari’a but may not be bounded by any particular school of jurisprudence "%,

IV- CONSEQUENTLY

When we analyze the sources of Civil Codes of both countries, in the first articles,
common themes and issues are observed;

A- Law shall be applied in all issues and matters which deal with its text and its
essence.

B- Traditional law shall be applied in the cases of absence of provisions in the
act.

C- In Turkey, when a judge makes decision, he shall benefit from scientific opin-
ions and judicial decisions yet in case of Iraq; the judge is to benefit from the
Islamic law.

Common issue, in the laws of both states is benefiting from scientific opinion of
the judge in the decision making, however; there are differences in the applica-
tion:

1- Turkey is the only secular "Islamic" country. In this issue, rigid provisions are
made in order to protect secularism (laisizm), and it does not accept shari’a as a
source of law.

Naturally, Turkey considers secular law opinion as scientific opinion decisions
and regards it as a source of guidance to the courts.

2- Iraq is a country that benefits greatly from Islamic Law in terms of Civil Law.
Naturally, it is usual to make use of Islamic jurisprudence before practices of the

court.
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D- In all instances, Iraqi courts may be guided by Iraqi jurisprudence and the
jurisprudence of other countries with legal systems which are similar to the Iraqi
legal system. This facility is not generally accepted as a legal source in Turkey.

Because of banning of adaptation from Swiss Civil Code, these situations are only

practiced for Swiss Civil Code.

In Iraq, benefiting from the judicial systems of other countries which are

similar to that of Iraq has been accepted after other sources.
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E- InIraq, if the judge does not find any solution in any case, he may look to the
principles of justice and equity in ruling. In Turkey, the judge may act as if he
was in the case of the legislator, and he must base his/her decision on principles
of justice and equity.

Protection of the current source is important for Iraqi civil law. Addition
to it, sources of civil law would be variants more than present sources.

When the current situation is considered, I believe that it is within the scope of

possibility for the jurists of both countries to study collaboratively on the codifica-
tion of Civil Law and develop a new procedure; as a result, a new perspective of

Civil Law can be obtained.

F- If we see generally sources of civil law, we invented that lack of international
law is obviously in both countries. Sometime sources of countries would not
be enough practically. In this case, international treaties, covenants, declarations,
bilateral treaties, codes could be source of civil laws in both of countries. Those
sources have to be accepted as internal sources of civil law, if the main sources

would not be enough or practical."
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Endnotes:

1- The characteristic feature, indeed the constitutive principle of the modern state is its

absolute sovereignty. The modern state is invested with a monopoly of government in
the sphere of internal relations, and as a result it has given public authority a greater

functional reality than ever before in the history of European civilization.

2 - Ansay, Tugrul, Scheneider, Eric C., Introduction to Turkish Business Law, Kluwer

law International, Turhan Kitabevi, Ankara, 2002, p.3.

3 - HIRS, Ernest, Pratik Hukukta Metod, Ankara-1978,s.17.
4 - EDIS, Seyfullah, Medeni Hukuka Giris ve Baglangi¢c Hiikiimleri, Seving Matbaas,

Ankara-1979, 5.62; CANSEL, Erol, Hukuk Baslangici, Ankara-1981, s. 20.

5 - To “enact the Draft Turkish Civil Code embodying improvements in gender equality”

was one of the short term commitments in the Political Criteria Section 2.1.11 (Full
Enjoyment by All Individuals without Any Discrimination and Irrespective of Their
Language, Race, Colour, Sex, Political Opinion, Philosophical Belief or Religion of
All Human Rights and Fundamental Freedoms; Freedom of Thought, Conscience and
Religion) of the NPAA. The provisions of the new Turkish Civil Code, which ensure
gender equality, are highlighted in the following articles. Amendments on Gender
Equality, Highlights of the new Turkish Civil Code with regard to the Copenhagen

political criteria, p. 1.

6 - Ansay/ Scheneider, p. 3.
7 - GUVEN, Kudret, General Princiles of Turkish Law, 3. Edition, March, 2007, p.21.
8 - AYBAY, Rona, Introduction to Law, Second Edition, Istanbul Bilgi University Press,

Istanbul-2009, p. 56.

9 - Guven, p.21.
10 - LA. CIV.CODE ANN. art. 1, cmt. (b) (2006) (citing YIANNOPOULOS, A.N., Loui-

siana Civil Law System §§ 31, 32 (1977)) (“According to civilian doctrine, legisla-

tion and custom are authoritative or primary sources of law. They are contrasted with
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persuasive or secondary sources of law, such as jurisprudence, doctrine, conventional
usages, and equity, that may guide the court in reaching a decision in the absence of

legislation and custom.").

11 - Stigall. Dane, Iraqi Civil Law, Its Sources, Substance, And Sundering,J. OF TRANS-
NATIONAL LAW & POLICY, Fall 2006, p.19.

12 - STIGALL, p.3

13 - AYBAY, p.55.
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14 - Yiannopouluos, p.123. “According to civilian doctrine, legislation and custom are
authoritative or primary sources of law. They are contrasted with persuasive or sec-
ondary sources of law, such as jurisprudence, doctrine, conventional usages, and eq-
uity, that may guide the court in reaching a decision in the absence of legislation and

custom".
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